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2024 WCA Statute Changes

Significant Amendments to Ag-Related Exemptions

Removed from Statute:
X “6 of 10 prior to 1991”
X Pasture land exemption
X “8of10”
X

Drainage exemption for unincorporated land assessed drainage benefits

Added to Statute:
v' “Prior Converted Cropland” (PC)

v NRCS authorized maintenance




2024 WCA Statute Changes

The New Agricultural Exemption

Replacement plan is not required for:

aa[@@m

e impacts to wetlands on agricultural land labeled prior converted (PC) cropland and

“M@mﬁ@m@@@@

* impacts to wetlands resulting from drainage maintenance activities authorized by the
Natural Resources Conservation Service, on areas labeled farmed wetland, farmed-

wetland pasture, and wetland.
plicable to bofth

The prior converted cropland, farmed wetland, farmed- wetpnd pasture, or wetland must be

labeled on a valid final certified wetland determlnatlon issued by the Natural Resources
Conservation Service.

Landowner is responsible to provide a copy of the final certified wetland determination (026
and CWD map) to, and allow the Natural Resources Conservation Service to share related
information with, the local government unit and the board for purposes of verification;




Agricultural Exemption —

Administration and Applicability

* Not a joint program (WCA/Farm Program) exemption.

* Area MUST have a Certified Wetland Determination (CWD) with
qgualifying label.

 CWDs remain with the land through changes in ownership and/or
discontinued program participation.

* Current or past farm program participation not required.

* Verification: It is the landowner’s responsibility to provide
documentation sufficient to demonstrate qualification.
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Certified Wetland Determination (CWD) Verification
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Certified Wetland Determination
S United States Department Natural Resources (CWD) Verification

= of Agriculture Conservation Service [
1

HIGHLY ERODIBLE LAND AND WETLAND CONSERVATION DETERMINATION

i S P s - pewosnos Jomn: eampe o Required for verification: CWD Map and signed
BeJIe_vt_ne kaWA 98006

'AgencyorPerson  Landowner | Tract 1002  [FSAFarm 3832 ‘ CPA-026.

Requesting Determination: : No: _ No:
Section I - Highly Erodible Land

e As per April 2024 NRCS guidance, certified if:

Ficlds in this section have undergone a determination of whether they are highly erodibie land (HEL) or not; ficlds
for which an HEL Determination has not been completed are not listed. In order 10 be cligible for USDA benefiis, a
person nust be using an approved conservation system on all HEL.

— aww | P * |ssued on or after July 3, 1996.

Refer to the Previous HEL determination
— available on file from your FSA office —

i i [ ! * |ssued before July 3, 1996, AND was

The Highly Erodible Land determination was completed in the

Section Il - Weflands appealed and NRCS conducted a site visit in

Fiel_tki inth_is sccliop have haq wetland detamim_n}ons completed. See the Deﬁni!ion ofV_/etland Label Codes for
e response to the appeal.

I~ S e il s~ B e . ,
S S — * “Final” 30 days after receipt by person, or upon
S - s B . 0 issuance of final technical determination (FTD)
T 16 NW_ .. 648 | 626/2017 | IR&2017 .
A w02 empou _meail_ in response to an appeal.
TS XN I NS W 6/2602017 _ . 7262017
! 18 W PR , L' J 4 5.5 __6/26/2017 | 726/2017 |
% .1 W T ik "Capemi | — e
SEET Y T ol e 102 1 6p6ROV7 | 712612017



Certified Wetland Determination —

Additional Considerations

Letter of transmittal and/or appeal response may be

helpful for additional verification of CWD and/or
maintenance.

CWDs do not expire and are not periodically
updated.

In effect for so long as the area is devoted to an
agricultural use.

TEP/LGU/Other parties do not have appeal rights.

Some CWD forms may indicate “Wetlands Not
Certified” in the “Certification Date” column. This
does NOT mean that the determination is not
certified. Consider only the criteria on the previous
slide.

U.S. DEPARTMENT OF AGRICULTURE NRCS-CPA-026]
NATURAL RESOURCES CONSERVATION SERVICE 8-95

HIGHLY ERODIBLE LAND AND WETLAND
CONSERVATION DETERMINATION

Name:

———————————————————————————————————————————————————————————

Fields in this section have had wetland determinations completed. See the
Wetlands Explanation section for additional information regarding allowable
activities under the wetland conservation provisions of the Farm Bill and
Section 404 of the Clean Water Act.

__________________________________________

Wetland Determination Certification
Field Label Leres  Date Date
1 PC/NW 44.0 07/09/98 Wetlands Not Certified
2 PC/NW 131.0  07/09/9 Wetlands Not Certified
3 PC/NW 10.0  07/09/9 Wetlands Not Certified
NB PC/NW 3.0 07/09/9 Wetlands Not Certified
nec NI 15.0 07/09/98 Wetlands Not Certified




Certified Wetland Determination — Additional

Considerations

FSA “point maps”
are not Certified

Wetland
Determinations.

o — , 7’7(),] b—]— A
=88 ‘55w - ExampleCounty, Minnesota:  [—./Y I'0) ;

1,36, 31
Sauk Rapuds

7

36 R0}
VMivr\d eni:

‘Farm 1111
Tract 2211

B ‘Unlessotherwise notled
Shares are 100°% operator
Crops are non-rrigated

Com = yellow for gran
Soybeans = common soybeans for gran
Wheat = HRS, HRW=Gran
Sunflower = Oil, Non-0il = Grain
Oats and Barley = Spring for grain
Rye = fot grain

: Peas = process
| Alfa¥a Mixed Forage AGM, GMA, IGS = for ori
. Beans = Dry Edible

NAG = for GZ

: Cropland :
{ [ Tract Boundary

: V' _Limited Restrictions

{ Exempt from Conservation |
Compliance Provisions

: from the producer andior Nations Agricultural Imagery Program (NAIP) imagery. The producer accepts he dats ‘s i’ and assumes all fisks sssodated with iis use. USDAF SA assunes no responsbility for actual or consecuental damage
| incurred as aresuiof any user's mlance on this data autside FSA Programs. Wetiand identifers do ndt regresenl the size, shape, of specific detesninastion of he area Refertio your ongha determinasion (CPA-026 and aflached maps) for &x;

| boundares and detemminations or contact USDA Natwral Resources Conse rvaton Service (NRCS). This map dieplays the 2021 NAIP inagery



Agricultural Exemption —
Applicable Labels

RCINW,
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General Review Procedure — PC Exemption

e Verify that the impacted wetland is on agricultural land labeled PC
on a valid, final Certified Wetland Determination (CWD).

* If yes, and no adjacent wetlands are present, no activity review
is required. Impacts are exempt.

 |f adjacent wetlands are present, will be impacted by the
activity, and do not qualify for an exemption, the proposed
activity is not exempt.



Certified Wetland Determination
Customer:
Tract: 4120

Wetland (WCA)
labeled PC

B Ficld 1

139.7 ac.

T105 R22 S9 Example Twp 2021 Imagery
Example County

1:4800 1 inch = 400 feet
= o — e — e——
400 200 0 400

T ot i o oo i b e o e e w1y Conduci d e ffw parposs o (gt (g e st Cono rvaon

provesons of i Food Securty Act of 1565, T et e o/l oo £ on ey o Ou vl for eantfyng fe wted of (e Soqe of

Engirwera’ (C0E's) Chan Wiaer Ac s clon for e stw. Ofver Maderal state cr focel pammrs o rastric Soos muy aply b acivbse \J
Irpactng wethed 2. Consect it U Foh and Wikilfe Servios o Cortuct e Local
Govrnmmnta Uni £ GUlor Saete Wi C onse rafon Act permds aod M sacta O wprtrosn £ of N e M sources for profected

e s priy (0 rlaing we e wclnse Oy comph g e Mo scie Jon Propct NoSication £ono” e ke i iom B LG

Example — PC Exemption

Context:
v" Valid, final CWD w/label of PC.

v' Wetland is on agricultural land.

v" No adjacent wetlands.

Outcome:
e All impacts to Field 1 (PC) are exempt.



Certified Wetland Determination

Example -
PC + Adjacent Wetlands

Adjacent | .
_Wetland (WCA) Context:

TSI
e ﬁ?‘ T

v Valid, final CWD w/label of PC.

..........

v’ Agricultural land.

Wetland on adjacent land.

Outcome:
* Impacts to Field 1 are exempt.

* Impacts to adjacent wetland are
: - exempt [F impacts to that wetland
el et z qualify for an exemption on their own.

T105 R22 S9 Example Twp
Example County




Areas with Combined Labels: “PC” and “NW”

* PC/NW — Combination of two
labels.

* Used by NRCS for simplification.

 If area does not meet NRCS criteria
for (PC) label, the area is presumed

to be NW and the WCA PC
exemption does not apply.



Interim Guidance for Combined PC/NW Labels

Areas labeled both “PC” and
“NW” will be considered “PC”
only when:

* They did not support woody
vegetation on 12/23/1985,
and,

An agricultural commodity was
planted on the area at least
once before that date.




Basis of Interim Guidance for Combined PC/NW Label

“Prior-converted cropland... an agricultural commodity had been
produced at least once before December 23, 1985, and as of
December 23, 1985, the converted wetland did not support woody
vegetation ...”

This definition is from the USDA Wetland Conservation (WC) Rule.



Verifying PC Criteria Are Met

* Woody vegetation:

* Aerial imagery showing that woody
vegetation was not or could not have been
present on 12/23/85.

* Pre-12/23/85 cropping history:

* Aerial imagery showing planting of an rru,,
agricultural commodity at least once before T
12/23/85.

* Other records verifying planting of an
agricultural commodity on the area in
question prior to 12/23/1985.
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FW, FWP and W Maintenance Exemption
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Maintenance (FW, FWP, W) Exemption — Key

Considerations

* Occurs to (not necessarily on) areas labeled W, FW, or FWP.

 Must be authorized under NRCS’ Wetland Conservation (WC)
provisions.

* May result in impacts to other wetlands (other labels, unlabeled
wetlands, wetlands on non-agricultural land, etc.)



What is “maintenance?”

Maintenance Exemption Fact Sheet

When you check "YES" to question 7c on the AD-1026 form you are indicating that your drainage
activity is maintenance. Maintenance of drainage ditches or tile systems that existed prior to

December 23, 1985 is generally exempt under the USDA wetland compliance provisions as
described below.

Limitations and Requirements for Drainage Maintenance

1. Maintenance is the repair, rehabilitation, or replacement of the capacity of existing drainage
systems to allow for the continued use of wetlands currently in agricultural production and the
continued management of other areas as they were used before December 23, 1985 These
actions could include but are not limited to: —

- Cleaning of existing drainage ditches, without deepening or widening the ditch such that
the drainage provided by the ditch is improved beyond what existed prior to December
23, 1985;

- Repairing existing tile systems (including repair, rehabhilitation and replacement) without
increasing the depth, size or grade of the tile, such that drainage is improved beyond
what was provided by the system that existed prior to December 23, 1985, and provided
that previously existing tile is rendered ineffective.

“...entitled to farm
their land as they
did on or before
December 23,
1985...”

Barthel v. United
States Department

of Agriculture
(1999)



What is “NRCS authorized maintenance?”

e Activity is not limited to

* Based on effect. ) A
original specifications.

* May in.volve system « May compensate for
reconfiguration and/or additional inputs that have
relocation. occurred over time.

* Disabling and replacement or * A project that exceeds the
best resulting conditions of

clean out to same size, same the pre-85 drainage

depth, etc., generally qualifies as manipulation is generally
maintenance. not maintenance.




What is “authorized by NRCS”?

=Maintenance activities authorized under NRCS’ WC
Provisions.

- Project-specific authorization not required.

- Project-specific authorization typically not given.



Verification Procedure

* Verify that wetland is labeled FW, FWP, or W on a valid, final Certified
Wetland Determination.

* Verify that the landowner has provided information demonstrating that the
maintenance activity is/would be authorized under NRCS” WC Provisions.

* Consider “same size, same depth”, with documentation of existing system,
as maintenance.

* |If maintenance involves relocation of a drainage system (e.g. from within to
outside of the subject wetland), determine whether impacts to other
wetlands may occur.

* If so, impacts to the other wetland(s) are not exempt unless those
impacts also qualify for an exemption.



Verification Documentation

* As-built specifications or other documentation of existing system
characteristics.

* Project-specific evaluation by NRCS.

 Documentation from NRCS file (e.g. — year indicated as “best drained
condition”).

* Consultant report.
e Setback table printouts resulting from correctly entered data.

* NRCS compliance investigation, with results confirming compliance.



Drainage Maintenance Example — Tile Replacement

M ——

Context: Farmed Wetland (FW)

CWD of FW.

Existing tile to be disabled and replaced using
same characteristics as existing system.

Verification: As-built documentation provided.

Proposal matches existing system
capacity/effect.

Outcome:

v Impacts are exempt.




Drainage Maintenance Example —
Clearly Improved Scope and Effect

Context:
CWD of W and FW.

Existing tile (red) in FW replaced at same
location and spacing; diameter increased
by 2”, depth by 2.

As-built documentation provided.

FW

Outcome:

Exceeds maintenance on the FW.

Effects to other wetland (W) not exempt
under agricultural exemption because
activity in FW does not qualify as
maintenance.




Drainage Maintenance Example —
Other Wetlands/Tile Relocation

Context:
CWD of FW with remainder of area “NW”.

Additional wetland exists on “NW” area.

Additional Wetland —
“NW” on CWD

Existing (red) tile in FW to be replaced ( ) B . S
by relocation, at increased diameter and depth. / \ .

|
NRCS-authorized maintenance on FW. I <N
I ~

No other exemption applies to additional (NW)

wetland. \ N
Outcome: \ \ Tl e S

Impacts to other wetland result from relocation. S N Existing
Impacts to other wetland are not exempt.

Impacts to the other wetland would have been e '
exempt if original tile had been replaced in-
place.




Breakout Session

> 25 minutes:

» 10 minutes to develop questions.

» 15 minutes to discuss questions with
agency staff.



Additional Information

Additional information regarding the 2024 WCA statute changes and
rulemaking can be found on the BWSR website at:
https://bwsr.state.mn.us/wca-rulemaking

Questions about the implementation of the 2024 WCA statute changes
should be directed to your BWSR Wetland Specialist.

Questions regarding WCA rulemaking or today’s presentation can be
directed to any the following BWSR staff:

Lewis Brockette Les Lemm Dave Weirens
Wetlands Policy Coordinator Wetlands Section Manager Assistant Director
lewis.brockette@state.mn.us les.lemm@state.mn.us david.weirens@state.mn.us

651-308-3280 651-341-4208 763-229-4308


https://bwsr.state.mn.us/wca-rulemaking
mailto:les.lemm@state.mn.us
mailto:david.weirens@state.mn.us
mailto:lewis.brockette@state.mn.us
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